WASTE CONTROL SPECIALISTS LLC

ENVIRONMENTAL SERVICE AGREEMENT


As of this ____ day of 


, 20___, 


 a 


 [corporation], with its principal place of business located at 






 (hereinafter called "Customer"), and WASTE CONTROL SPECIALISTS LLC, a Delaware limited liability company with its principal place of business located at 9998 W. Hwy. 176, Andrews County, Texas 79714 (hereinafter called "WCS"), agree as follows:

WCS SERVICES.  Provided Customer complies with the terms and provisions of this Agreement, WCS will provide such waste management services (the "Services") as are set forth in Service and Pricing Agreements entered into from time to time by WCS and Customer.  Each such Service and Pricing Agreement shall specifically refer to this Agreement and when entered into shall be deemed to be incorporated herein as Exhibit "A", and, together with the terms and conditions contained herein and on the following pages numbered 2 through 4 hereof shall constitute the Agreement.

TERM AND TERMINATION.  Subject to the provisions contained elsewhere herein, the initial term of this Agreement shall commence on the date first written above and end one year after said date.  Thereafter, this Agreement will automatically be extended from year to year until terminated.  Effective upon expiration of the initial term or thereafter, either party may terminate this Agreement for convenience and without cause upon 30 days' prior written notice to the other party.  

PAYMENT.  WCS shall invoice Customer, and Customer shall pay for the Services rendered by WCS hereunder, in the manner set forth in Exhibit "A".  Payment is due, not subject to set-off, within 30 days of the date of WCS's invoice.  Amounts more than 30 days outstanding are subject to a charge equal to the lesser of (i) 1-1/2% per month or (ii) the maximum charge legally permissible.  Customer shall furnish credit and financial data upon reasonable request by WCS.

PRICE ADJUSTMENTS.  WCS may increase the prices set forth in Exhibit "A" upon 30 days' prior written notice to Customer.  In addition, if at any time any municipal, local, state, federal and/or interstate agency, shall issue any order(s), regulation(s), notice(s), tax(es), charge(s), fee(s), assessment(s), and/or communication(s) of any nature which require WCS to make additional investments in plant or equipment and/or incur additional costs, the rate charged hereunder shall be proportionately increased on the basis of the throughput of Customer at WCS's facility.  WCS also reserves the right to adjust prices related to fuel surcharges or increases in fuel costs arising from any source.  In the event Customer disagrees with the rate adjustment, Customer may, by written notice, terminate this Agreement within 30 days prior to the effective date of the rate adjustment.  Failure of Customer to terminate shall result in the automatic adjustment of the rates charged.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement contained on this page and herein the following four (4) pages to be executed by their duly authorized representatives as of the day and year set forth above.

WASTE CONTROL SPECIALISTS LLC

CUSTOMER

By:


By:


    Name: 
                                                                 
Name:


    Title:


Title:



USPS Address:


PO Box 1129

Address:



Andrews, Texas  79714





UPS Address:


9998 W. Hwy. 176


Andrews, TX  79714

Phone:
(888) 789-2783

Phone:


Fax:
(575) 394-3427

Fax:



1.
CUSTOMER WARRANTY.


A.
Waste Profile Document.  Prior to WCS's performance of any Services hereunder, Customer agrees to deliver to WCS a completed Waste Profile Document which shall accurately and completely describe any waste material to be managed pursuant to this Agreement (the "Waste Material").  The Waste Profile Document shall specifically refer to this Agreement and when delivered to WCS shall be deemed to be incorporated herein as Exhibit "B".  Exhibit "B" shall include a detailed description of unique chemical characteristics (e.g., by way of explanation but not limitation, ignitability, corrosivity, reactivity, toxicity, or any other unique property known by Customer) and processes that generated the Waste Material, as well as the concentration or range of concentrations of the significant constituents of the Waste Material.  Customer shall advise WCS of the hazards and risks known to Customer to be associated with the Waste Material.  If Customer receives any information, during the term of this Agreement, that the Waste Material, or components of the Waste Material, present or may present a hazard or risk to a person or the environment, which was not disclosed in Exhibit "B", Customer shall promptly report such information to WCS.


B.
Identification and Provision of Sample.  Customer shall, in addition to any labeling, placarding, marking, manifesting, or other such documentation required by law, provide WCS in advance with a representative sample of the Waste Material, if required.  At the same time, Customer will advise WCS of procedures, if known, that would be of material significance to the proper handling of such Waste Material.


C.
Waste Material.  Customer represents and warrants that it will deliver to WCS only the Waste Material described in Exhibit "B".  If the Waste Material is packaged by Customer, Customer warrants that such Waste Material shall be packaged, prepared for shipment, and, if transported by Customer, transported in accordance with Section 3.  Customer represents and warrants that it is under no legal restraint that prohibits the transportation or disposal of the Waste Material.


D.
Compliance with Law and Record Keeping.  Customer agrees to comply in all material respects with all applicable statutes, ordinances, orders, rules and regulations of any federal, state and local governments.  Customer shall preserve all documentation pertaining to the services required by this Agreement for such period of time as is required by law. 

2.
WCS WARRANTY.  WCS agrees to provide all Services hereunder in a workmanlike manner and in full compliance with all valid and applicable statutes, ordinances, orders, rules and regulations of the federal, state and local governments in whose jurisdiction Services are performed.

3.
TRANSPORTATION.  Unless otherwise agreed in Exhibit "A", Customer shall be responsible for loading the Waste Material and providing suitable means to transport and deliver the Waste Materials to the location specified in Exhibit "A" in accordance with all applicable requirements of the United States Department of Transportation ("DOT"), the United States Environmental Protection Agency ("EPA"), and all other statutes and regulations, whether federal, state or local.  Customer shall use containers that comply with, and shall cause to be delivered to WCS all shipping papers, manifests, and labels with each shipment of Waste Materials in accordance with, all applicable requirements of DOT, the EPA, and all other statutes and regulations, whether federal, state or local.  Vehicles supplied by Customer for the transportation of Waste Material shall be devoid of any residue from previous shipments.  Customer shall be responsible for any cleaning, disposal, repair and/or replacement charges related to residue remaining in any vehicle after standard unloading procedures.  The transporting party shall maintain in force, and shall require all carriers it engages to carry Waste Material, vehicular liability insurance equivalent to that specified in Section 8 of this Agreement and shall, upon request, provide the other party with certificates of insurance evidencing such coverages.  

4. NON-CONFORMING WASTES.  In the event any Waste Material is discovered to be Non-Conforming, as defined below, WCS has the absolute and unqualified right to revoke its acceptance, or reject any shipment, of such materials.  WCS may make such examination of the Waste Material as it deems necessary prior to acceptance.  Waste Material shall be considered "Non-Conforming" for the purposes of this Agreement, if (i) it is not in accordance with the descriptions, limitations or specifications stated in Exhibit "B", or (ii) it has constituents or components not identified in Exhibit "B.”


Both Customer and WCS will pursue all reasonable alternative options for disposal, treatment and/or transportation of Non-Conforming Waste Material.  If the parties cannot come to a mutual determination within a reasonable period of time, Customer shall remove, at its expense, the Non-Conforming Waste Material.  In any event, Customer shall be obligated to pay all reasonable charges incurred by WCS for hauling, loading, preparing, storing and caring for Non-Conforming Waste Material, including necessary analytical work, repair, replacement, decontamination and cleaning of equipment.

5.
TITLE.  WCS shall take and assume title, risk of loss and all other incidents of ownership of Waste Material ("Title"), once WCS disposes the Waste Material in its permitted facility.  Prior to such time, Title shall remain with Customer.  If the Waste Material is to be treated or stored and then disposed in another location, other than the WCS permitted facility, then title will remain, without exception, with the Customer.  Notwithstanding the foregoing, Title to Non-Conforming Waste Material shall at all times remain with Customer, and WCS shall only be responsible for damages incurred in connection with its own negligence or willful acts.

6.
INDEMNIFICATION.  


A.
Customer agrees to defend, indemnify and hold harmless WCS, its present and future officers, directors, managers, members, employees, affiliates and agents, from and against any and all liabilities, penalties, fines, forfeitures, demands, claims, causes of action (including those based on strict liability), suits, and cost of expenses incidental thereto, including cost of defense, settlement, and reasonable attorneys' fees, which any and all of them may hereinafter suffer, incur, be responsible for or pay out as a result of bodily injuries (including death) to any person, damage (including loss of use) to any property (public or private), contamination or adverse effects on the environment, or any violation or alleged violation statutes, ordinances, orders, rules or regulations of any governmental entity or agency directly or indirectly caused by, or arising out of (i) any negligent or willful act or omission of Customer, its employees or subcontractors in the performance of this agreement or (ii) Customer's misrepresentation or breach of any term or provision of this Agreement.


B.
WCS agrees to defend, indemnify and hold harmless Customer, its parents, divisions and subsidiaries, and their present and future officers, directors, employees and agents, from and against any and all liabilities, penalties, fines, forfeitures, demands, claims, causes of action (including those based on strict liability), suits, and costs and expenses incidental thereto, including costs of defense, settlement, and reasonable attorneys' fees, which any and all of them may hereinafter suffer, incur, be responsible for or pay out as a result of bodily injuries (including death) to any person, damage (including loss of use) to any property (public or private), contamination or adverse effects on the environment, or any violation or alleged violation of statutes, ordinances, orders, rules or regulations of any governmental entity or agency directly or indirectly caused by, or arising out of (i) any negligent or willful act or omission of WCS, its employees or subcontractors in the performance of this Agreement or (ii) WCS's misrepresentation or breach of any term or provision of this Agreement.


C.
In the event of liability arising out of their joint negligence or willful acts, WCS and Customer shall be liable to each other and any damaged third party in proportion in their relative degree of fault.


D.
Notwithstanding the foregoing, in no event shall any indemnifying party be liable for any special, indirect, or consequential damages, whether based in contract, warranty, indemnity or tort, including negligence or strict liability.

7.
TERMINATION.  Either party may immediately terminate this Agreement either during or after the initial term upon written notice to the other party if the other party: (i) has been adjudicated bankrupt; (ii) has filed a voluntary petition of bankruptcy; (iii) has made an assignment for the benefit of creditors; or (iv) has had a receiver appointed for such a party.  Further, in the event that either party materially breaches this Agreement during the initial term of this Agreement, the non-breaching party shall give written notice to the other party identifying the alleged material breach of this Agreement.  If the breaching party fails to correct the condition causing the material breach or fails to make arrangements satisfactory to the non-breaching party to correct the condition causing the alleged material breach within 30 days after receipt of written notice, the non-breaching party may immediately terminate this Agreement without liability upon written notice to the breaching party.


In any case, neither party hereto shall, by termination of this Agreement, be relieved of its respective obligations and liabilities, including monies owed, arising from or incidental to services rendered hereunder prior to the time this Agreement is terminated.  The provisions of Sections 1, 2, 5 and 6 shall survive the termination of this Agreement without regard to the reason for termination.  Termination shall not alter or affect the continuing rights and obligations created by those Sections.

8.
INSURANCE.  WCS shall maintain throughout the term of this Agreement, for its own benefit, liability insurance covering its activities under this Agreement in at least the following amounts:

A.
General Liability
$1,000,000 
Each Occurrence


(Bodily injury and property damage combined)

B.
Automobile Liability
$1,000,000 
Each Occurrence


(bodily injury and property damage combined)

C.
Workmen's Compensation
Statutory


and Employer's Liability
D.
Excess Liability
$5,000,000
 Each Occurrence

E.
Environmental Impair-
$4,000,000
 Each Occurrence


ment Liability
$8,000,000 
Annual Aggregate

9.
FORCE MAJEURE.  The performance of this Agreement, except for the payment for Services already rendered and related indemnification and other obligations may be suspended by either party in the event that such performance is prevented by a cause or causes beyond the reasonable control of such party.  Such causes shall include, but not be limited to, acts of God; war, riot, fire, explosion, accident, flood or sabotage; government laws, orders, rules, requirements, orders, or actions; breakage of machinery or apparatus; national defense requirements; and injunction (provided that neither party shall be required to settle a labor dispute against its best judgment).  


The party asserting a right to suspend performance under this section shall notify the other in writing of the performance suspended, the cause, and the expected duration of the suspension.  Upon receipt of such notice a party may, if the suspension is for a material or indefinite time and impairs the value of this Agreement to it, terminate this Agreement as provided in this Agreement.  If notice of such termination is not provided, this Agreement will lapse with respect to any performance suspended hereunder.

10.
INDEPENDENT CONTRACTOR.  WCS is and shall perform this Agreement as an independent contractor and as such shall have and maintain complete control over all of its employees and operations.  Neither WCS nor anyone employed by it shall be, represent, act, purport to act or be deemed to be the agent, representative, employee or servant of Customer.

11.
JOINT LIABILITY AND SUBROGATION.  Both parties hereto recognize that this Agreement and its performance are for their mutual benefit.  Accordingly, both WCS and Customer agree to maintain for their joint and mutual benefit any and all rights and causes of action either or both may have against third parties, inclusive of any government agency, that may arise in connection with the performance of this Agreement.

12.
ASSIGNMENT.  This Agreement may be assigned only upon written consent of both parties or by operation of law.  

13.
CONFIDENTIALITY.  Except as may otherwise be required by federal, state or local laws or regulations, Customer and WCS agree to treat as confidential and not ever disclose to any third party any information, which is not now in or does not enter the public domain or is not already known by the recipient party, concerning the other party's business, operations, technologies, formula, procedures, processes, methods, trade secrets, ideas, improvements, plans, programs, plants, equipment or customers, except as shall be necessary to perform this Agreement.  Subject to this limitation, nothing shall be interpreted to prevent the parties from the use of any information learned through the performance of this Agreement.

14.
WAIVER.  Any waiver by either party of any provisions or conditions of this Agreement shall not be construed or deemed to be a waiver of any other provisions or conditions of this Agreement, nor a waiver of a subsequent breach of the same provision or condition.


15.
NOTICE.  With the exception of Exhibit "A", any notice required or permitted to be given hereunder shall be in writing and delivered in person or by registered or certified mail, return receipt requested and/or by facsimile to the address and/or fax number set forth on the face of this Agreement.

16.
SAVINGS CLAUSE.  In case any one or more of the provisions contained in this Agreement shall, for any reason, be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provisions of this Agreement; this Agreement shall be construed as if such provision had never been contained herein.

17.
GOVERNING LAW.  The terms and conditions of this Agreement and performance thereof shall be construed in accordance with the laws of the State of Texas, and venue for all disputed matters shall be the State of Texas.

18.
AMENDMENT.  This Agreement may be amended from time to time only by an express instrument in writing signed by an authorized representative of each of WCS and Customer.

19.
ENTIRE AGREEMENT.  This Agreement constitutes the entire agreement between the parties hereto relating to the management of Waste Material.  All prior agreements and representations relative thereto, whether written or oral, are hereby annulled and superseded. 
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Exhibit A

Service and Pricing Agreement

[as may be attached as Customer purchase orders]

Exhibit B

Waste Profile Document

[to include a detailed description of chemical characteristics and processes that generated the waste material, as well as the concentration or ranges of concentrations of the significant constituents of the waste material and the risks or hazards known to Customer to be associated with the waste material]
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_________________


                                                                              Customer Initials


